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September 3, 1996

TO: MR. ROY YEAMAN, DTSC
cc: MR. TAYSEER MAHMOUD, DTSC

FAX NO: (310) 590-4933

FROM: Scott .& Flint
Phone: (916) 684..7977

TOTAl, PAGES: 6
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MESSKGE: Roy,

Hero are DFG's potential ARARsfor MCA$ El Toro, OU-2,Band OU-2C sites. I
discovered that this letter was no_faxed to you properly due to an error in the
computer/fax system, I apolo_dzefor the delay.

Scott
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Stateof California '

MEMORANDUM

To: .Mr.Roy yeanxan 0at$: Aug-ust26, 1996
Department of Toxic Substances Control
Office of Military Facilitim
245 West Broadway, Suite 425
Long Beach. CA 92802-4444

Prom: Departmentof Fish and Game

Subject,Lc)cation-SpecificApplicableorRelevantandAppropriateRequirementsfAa.ARs)Marine
Corps Air Station El Toro (MC,tiS El Toro), Operable'Units2B and2C.
'(5920/60130/NTX502 00:20)

This ia in r_me to your letterof August 7, 1996 to the Departmentof Fish and Game (DFG)
requesting potential State locationspecific ARARs for the subject site. DFG appreciates your request for
providing State laws aaa regulations to guidgthe planned RemovalActions at MCAS E1Toro OU-2B aaa
OU2-C

Aa the lea0 State agency _brtoxiu cleanup,you are making aa iaquky to the Depamnent li,)r
purl_ses of coordination and d_lnition of appropriate State cleanup requirements under the
Comprehensive EnvironmentalRe,pome, Compensation, and Liability Act (CERCLA) as a portion of the
site remediation process. This l_er will also serveto adviseyou of the Department's interest in
coordinating any natural resource issues as one of the designatcdState natural resource trustees, whi_
may be necessary should the release(s) of any hazardous materialsat _c subject sites affect State natural
resources, pursuant tOCERCLA.

We have not had the opportunityto do an inspectionof the sites. However,based upon
information attached to your toque.q,Deparm_t staff identifiedpotential actions that could aff_'t the
following State f_h and wildlife resources:

1. California gnatcawher (Poltoptilacaltjbrntca)[l;etlexallylisted three/enter,Caliibtma Sp¢ct_
of Special Concern (CSC)]

2. Coastal cactus wren (Campylorhynchu$brutmeicappillux)(CSC)
3. Orange throated whiptail (Cnemtdophorushyperythrus)(CSC)
4. Western spadotbot toad (&:aphiopm'hammondtO(CSC)
5. Southwesternpond turtle (Clemmysmarmoratapallida)(CSC)

Listed in the enclosed table are the Fish and Game Code sections that are possible State location-specific
ARAR5 or "to I>ccomid_l_d(s)' (TBCs) to e,aute complianc_with _tate law for the protection of these
_poci_ and their habitats. Thc specific citation and explanationfor each listedARAR and TBC are
included.

We bavoreviewed Enclosuro 1, "Proj_l DeSCriptionand List of Remt_!ialAltm'natives" for the
various OU-2B and OU-2C Sites in tl_ attaghmen[to yourWttcr. The presumptive remedy for each sit_
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includes landfillcapping and installation/maintenanceof other specificengineariag eonlmols.The rumovat
actions will serve to protect State fish and wildlifi:resources by prcveati_ exposure to clu:mJcal
contaminants at each sim While this is trug mitigationwill also be required for any impacts to the species
and/or habitats which occur as a rmult of thc lanfllill_;appin$and_etaLe,d coastru_;ao_activi_i_.sat cacJ_
site. The Dcpartm_t of Toxic SubstangeaCoatrol and the Dcpartmeat of theNavy .shouldconsult with
DFG oaensure flint impactsaridafitigati_a r_iuirc_en_ are properly assessed. Tnaddition, DFG should be
included ia the Agency r_vimatof the Dr',dtFcaaibili_ Study Documents, anti DF(] staffwili bc r_-i_wing
the site specific environmental _brmation andecologicalrisk assessm_ls that we,re compl_od in the
earlier remedial invcatigation reports for thee sites.

'Thankyou I_r the opporttmity to commentulx)n the ARARs r_qu_t, if you have any questions
i'¢g_'dingth_se comments or ne.ed additional information,please call me at (408) 649-7195 The DFG
BRAE/IR Team staff should tm ia_lud_ in any futur_ ARAR relat_ activity or for consultation on
wildlife/habitat issues at this site.

Sia_:_ely,

Scott A. Flint

Senior Biologist
!_nvironm_tal 8o'vk;_s Division

Bnclosure

SF:sf

cc: D_run_ of Toxic Subsmae,cs Conuoi

Mr. Taysc_r Mahmoucl

Departmentoffish andGame

Mt. PetePhillips,Sacramento

Mr. JohnTurner,Sa_amento

Ms.JenniferDecker,Sacramcnto
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LOCATION SPECIFIC ARARs AND TBCs for MCAS ElL,TORO kD
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OU-2B Sites 2, 17 lnd OU-2C Sites 3, 5 c_
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Aquatic ha.bitat/spedos Action must be takem if toxic Fish & Gam_ Co&; These code sections prdhl'bit the deposifian into Stat_ win.ers of. inter
materials are placed wbere ti_ sections 5650 (a), Co)& alia, pe(roleum producis [Section 5650 (a)], factory refuse [Section
can enter waters of the State. (f) 5650 (b) ], aad any substance deleterious to f_sh, plants or birds
'thee can be no release_ that [Section 5650 (01. These arc substantive promulgated em, iromn_l

veould have a ddgl_riot_ effect prot_ctk,n rcqairem_nts. These require_s hntx_¢ sl_ic! criminal
co species o_ habitat. !iability on violators, [People v. Ci_vroa Cl_m/cal Company (1983)

143 Cai App.3d 50.1. This imposition of strict crimlnnl liability
imposes a standard that is more stringent than Federal law. Tho extent

I Io which each subdivision of Section 5650 i_ reliant and appropriate

[ dependsonsite specificconditionsor d_ils.
I Thereis alsoa scientific/t_:hnicalr_son for inch_ionof Section56S0

as a potential location sp_itic ARAR. State and Federal water quality
control standards are gera_ally dwclop_xf, utilizing data, information,
andguidancefromnumeroussources.Federalwaterqua!_ criteria
may_,,w higherccn_trations ot'cl_mcals for limited_imeperiats,
w'n/chcanresultin coa 'dstionswh/ch aredeleteriousto Stac ftsl_
]>!ap,urorbirds.

Wi '" Actions mnst be ii to assure Fish and Game This policy see_ to Pr0vid_ for the proteaion; Pre.se4rvafion,
that there is "no ne( loss" of Commission Wa[ands re_torat :on, cnthancemc_ and expamico of wetland habitat in '
wetlands acreage m habitat Policy (adopted 1987) California. Further, it opposas any develop meat or conversion oi'
value. Action m,_t be taken to incin&,d in Fish and_ _md which would result in a reduction orwetland acreage or

preserve,, pr_ect, restore and Game Code Addeads habitat _:alue. It adopts thc t JSFW$ da'milton of a wefiand which
enhance California's w_hnd _ilizes hydric soils, saturation or in,a_d_!ioa, and vegetable criteria,
acreage and habital values. ;)nOre_luires the pr_scnc_ of at kntst oneof these criteria (rath_ Ihan

all three) ia order to classify an area as a w_land. This policy i_not a

· .. . , . , , ,: ,. .-.,,, . ;,: .... regu!ato_ probn'amm_dshould be is_clud_ as a 'IBC.i IL ii II II
II I I= I · I · III I I_1
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LOCATION SPKCIFIC ARARs AND TBCs for MCAS EL TORO

OUo2B Sites _2,17 and OU-2C Sii_ 3, $

EndanD_red.Slpecies Actian must be taken to Fish & Gnm_ C_ 'fhese code sections comprise article 4 of ch,_pteri .5 oft_ California
eonsawe endangered species, sections 2090-2096 E=daageredSpecies Act. These aec_iom make provisions concerning
t_re can be no releases andtor D_pa__ _t eo_dination and consultation with slate and federal
actions that.would have a agencies and with project applieanI& These sections do not impose
delete_io,_sfftect on speei_ or substantive requirements. Thesesectiom s!_,uld be included as TBCs.
hab_at.

'Wildlife SpeCies 'Action nmst be taken to Fi_ & C_,a_ Code This cod_ section prohibits ne tal_g of bird;'"_d mammals.
prohibit the taking of birds and section 3005 including talcingby poison- "Taking" is defined by Fish and Game
nmminals, including taking by Code section 86 to irc.lade kilting. "Poison" is not defined in the code
poison but contaminants of coac_ (heavy metals, hexbicidesand pesticides)

are al! poisons by del'tuition. Federal law recognizes that poison may
effect an incidental taking. (Defendersof Wildlife v. A4mlnistratar,
Environmeatal ProteCtionAgency(1989) 882 F.2d 1295.) This code
section impose_a substantive, prom_dgatedenvironmenlal protection
roquiron_nl. Bird and mammal fatalities are not i,npossible und_.-rthe
circnmqtance_ at the_csit es, particutarly if stockpiling results in
increased com_at_ of _nta_. '_nt_. This section should be
iacluded as an ARAR
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LOCATION SPECIFIC ARARs AND TBCs for MCAS EL TORO 03

OU-ZB Sites 2, 17 and OIJ-ZC Sites 3, 5 - -
_9
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W'ddli_ A_oa must be u_ken for the Fish & Game Code This code section declares the pxotectioa and conservation of fish

speeim/habitats general prot_n znd section 1600 aad wiltlifc lo be an important public/nterest. This seclion is a
eomervafion of t'nh aaa general statement of policy that docs not impose a substantivei

wildlife resom'ces, requirenenL This sectiori sh_ulct be included as a TBC.

:Stream_ 'llhe i)gpa_., 'a_nt'm_st propo s_ Fish _ Game Code ' 'This se_ion requires notification to and acti_ by the De_artmm_.
reasonable modifications to section 1601 It also inposes a substantive requiremeat lo thc ex_e_atit requires

· ' ; public construction proj ects streamlgd aitcratioa to not substantially ad_,c_sely afl'ecl an existing
that would alta thc bed, f'_shor vildlife rCSourcc, TI_ section is r¢icvaat to the extent the
charnel or bar& of any tiwr, operatk, ns impact thc beds, charmel or bank of the Napa RK'_.
sUcam or lake ami.may Section 1601 complemcals the operation of federal AR,AR 40 CFR
subslantiallyadverselyaffect section 231.1, which authorizes the USEPA Adminislrater h,

an existing fish or wildlife prohibit acth6ty Whea_e_ he determines that the discharge ct' dredge
resource., or fgl nmtarial may have an "unacceptable adverse aft'oct" on fish

and wiUlffe. Seclion 1601 also complc_mts the operation _f
federal ARAR 16 USC section 662, which requires the

detefinination of possible damage to wildlife resourc._s,and the
mcans and measureS that should be a&_pt_ to prevent thc ions of or

damage to such resom*ces caused by proposed streambed all_ations.
This se:tion &ould be _cluded as an ARAR_ .

Str.ambed...... Anys_ce_ab_:l _tay not be Fish & Game Code This se.-'tioa requires notificatio n to and actio,[bifi_e Department.
altered without first uo_g section 1603 S_tios 1603 also imposes a substantive requirement to the cxte_ ii
theDepartment. requiress_renmhedalterationto not substantiallyadversely_,ffeetaa

existingfish or wildliferesomce. This sectionshouldbe iacludedas
an AR3R.
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LOCATION SPECIFIC ARARs AND TBCs for MCAS EL TORO ,,o
OU-ZB Sites 2, 17 and OU-2C Sites 3, 5 _'-°
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Aquatic mad Wildlife Actiaa may be lakm to collect Fish & Game Code This code secfien declares that it is policy Ofthe statetocoi_erve
spec'_dmbkats damages for the _idng cf section 2014 natural resources. It aUows the state to recover damages in a civil

birds, maw__ Is, fishes, action against any p_'son or local agency which unlawfully or
reptiles or amphibiam, ncgligenfiy takes or destroys any bird, mammal, fish, reptile or

_n?hibian p_otected by the laws of the state. This section should be
incltuled as an ARAR.

F.ndangerexl Species Action must lm taken to Fish & Game Codd- ' This section prohibits th_ taking, impo_fion or sale of a_y s_i_,
comae'ye endangered specie_, section 2080 or a_, part tt_eof, of an _lange_ species or a tl_t_ed species.
there can be no re.,!eas_sand/or This section should be included as an ARAR.

i actions that WOUldhave a , _

deleterious effect on spec,les or
habitat.

Rare native plants Africa mast bo taken to Fish & Crame Code Th_se cod_ sections mal_ provisicas ¢mceming native plant
coris_'ve native plants, Ihcr_ seclions 2080 _nd 1900 protection, including: criteria for deierngniag eada_ plani

canb_ no releases and/or et seq. species; designation of endangered planta by the Fish and Game
actiom that w_uld have a Conuaission; re_earek by Ih_Dept.; takings by the Dept. for

blctariot,s effect on sp_n:ie_or sci_mifl_ propagation ptwix_s; othat prohibitions oil takings;
l_,bitat, exert ise of enforcement authority; arrests and confiscation; carrying

out o r plant conservation programs by other state departments and
agencies; an unauthorized public agemy regulafiom pcxtaining to

agriculture. Secfioas I900, 1901,1904, 1905, 1906, J907, !.909,
1910, t911, 1912, and 1913 are procedural and administrative in

natwe and do aot h_oosc any substantive requiremeals. Section

1901_imposes a substantive nxluiremeni for forbidding any "p_son"
to take rare or endaag_ native plants. If rare or endaagered plant_

CD
are present, th_n sections 2080 a_ 1908 should be included as

2)
r- __ ARARs, and Lhe other sections a re 'IBC _.
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